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The Constitutional Court, in full bench, composed of the Honour Judges Mr. Pascual Sala 

Sánchez, President, Mr. Ramón Rodríguez Arribas, Mr. Manuel Aragón Reyes, Mr. Pablo Pérez 

Tremps, Ms. Adela Asua Batarrita, Mr. Luis Ignacio Ortega Álvarez, Mr. Francisco Pérez de los 

Cobos Orihuel, Ms. Encarnación Roca Trías, Mr. Andrés Ollero Tassara, Mr. Fernando Valdés Dal-

Ré and Mr. Juan José González Rivas, has pronounced 

IN THE NAME OF THE KING 

the following 

JUDGMENT 

In the action of unconstitutionality no. 6864-2005, brought by Mr. Ignacio Astarloa Huarte-

Mendicoa, accordingly empowered by another seventy-one Members of the People’s Party 

Parliamentary Group in Congress, against Law 13/2005, dated July 1st, amending the Civil Code 

as regards the right to marry. The State Solicitor has been party to the proceedings and has 

presented his allegations. The Judgment has been drawn up by the Judge Mr. Pablo Pérez 

Tremps and expresses the opinion of the Court. 

II Grounds 

1. The decision reached in this action of unconstitutionality should start off with an adequate 

definition of its object and the unconstitutionality grounds alleged by the petitioners in their 

claim. 

As regards the first issue, both the heading and petitions of the writ of claim address the action 

against the entirety of Law 13/2005, dated July 
st
, 2005, which amends the Civil Code with 

respect to the right to marry. However, as alleged by the petitioners themselves and upheld by 

the State Solicitor, the essence of the action falls within section one of the Single Article of the 

Law, which adds a second paragraph to Article 44 of the Civil Code, whereby “marriage will entail 

the same requirements and effects when both spouses are of the same or different sex”. The 

remaining sections of this Single Article, as well as the first and second additional provisions, 

merely adjust certain provisions of the Civil Code and Registry Office Law to the possibility of 

marriage between persons of the same sex; as a result, the unconstitutionality of the latter 

would be a mere consequence of the unconstitutionality of the former, which may be declared by 

this Court pursuant to the provisions established in Article 39.1 of the Organic Law of the 

Constitutional Court, thereby would invalidate the two final provisions of the Law, i.e. the 

necessary competences for its approval and effective date. Therefore, our analysis will focus on 

the new wording given to paragraph two of Article 44 of the Civil Code although, if the action is 

eventually admitted, it may deploy its effects over the entire Law being challenged. 

2. As explained in the Facts, the claim is based on eight grounds of unconstitutionality, i.e. a 

breach of Articles 9.3, 10.2, 14 (in relation to Articles 1.1 y 9.2), 32, 39.1, 2 and 4, 53.1 (in 

relation to Article 32), and 167 of the Spanish Constitution (in Spanish, Constitución Española: 

CE). However, further to a reading thereof, it appears that the main ground of unconstitutionality 

which, per se, could eventually justify the full admission of the action, is a breach of Article 32 

CE; Articled 32.1 CE provides that “a man and a woman will be entitled to marry in terms of full 

legal equality”. Article 32.2 of the Spanish Constitution establishes that “the law will regulate the 

various forms of marriage, age and capacity to marry, rights and duties of the spouses, reasons 

for separation and dissolution and the effects thereof”. This is why we will focus our analysis on 



the extent to which the challenged rule conforms to the Constitution, by comparing it against 

the latter, after previously overruling the other allegations; sometimes, the unconstitutionality 

grounds adduced by the petitioners are not self-sufficient but entirely depend on a breach of 

Article 32 CE; other times there are sufficient reasons to readily dismiss the petitioners’ 

arguments. 

With respect to the reference made to Article 9.3 —with specific reference to the principle of 

regulatory hierarchy therein proclaimed—, 10.2, 53.1 and 167 of the Spanish Constitution, we 

should point out that these allegations are not self-sufficient and that these constitutional 

provisions will have been infringed only if there is also a breach of Article 32 CE. Consequently, 

an analysis of the former will be unnecessary if the Law conforms to the latter.  

a) In the opinion of the petitioners, the rules contained in the challenged Law contradict Article 

32 CE, which is why they consider that the indicated aspect of Article 9.3 CE should also be 

deemed infringed. This Court has already upheld that “the guarantee of regulatory hierarchy 

forbids a lower-ranking rule from contradicting the provisions of a higher-ranking rule. However 

if the examination principles applied in a constitutionality suit derive from the Constitution and, 

eventually, from the rules included in the ‘constitutionality block’ —given that, as defined, any 

action of unconstitutionality involves an underlying regulatory hierarchy issue—, it would seem 

that this hierarchy is not a suitable criterion for this task. If a contradiction is ascertained 

between a legal text and the Constitution, this does not entail a mere breach by a lower-ranking 

rule of the provisions established in another higher-ranking rule, but the unconstitutionality of 

the rule enjoying status of a law, and this alone” (Judgment of the Constitutional Court [in 

Spanish, Sentencia del Tribunal Constitucional: STC] 91/1998, of April 23, Ground [in Spanish, 

fundamento jurídico: FJ] 2). Consequently, if the challenged rule were eventually declared 

unconstitutional this would entail a breach of Article 32 CE, not a direct violation of Article 9.3 of 

the Constitution.  

b) The reference to Article 10.2 CE is based on the opinion that compliance thereof involves an 

interpretation of Article 32 CE, further to the petitioners’ interpretation of Article 16 of the 

Universal Declaration of Human Rights, Article 23.2 of the International Covenant on Civil and 

Political Rights, and Article 12 of the European Convention for the Protection of Human Rights 

and Fundamental Freedoms (ECHR), as well as various judgments delivered by the European 

Court of Human Rights and the European Court of Justice to the extent that the right to marry 

belongs to a man and a woman with respect to each other. However, Article 10.2 CE gathers an 

interpretative principle applicable to the interpretation of the constitutional provisions that 

protect fundamental human rights (STC 303/1993, dated October 25th, FJ 8), which declares the 

constitutional founder’s decision to acknowledge that there is a coincidence between Spanish 

laws and the scope of values and interests protected by the international instruments referred 

to, “as well as our wish as a Nation to belong to an international legal order that upholds the 

defence and protection of human rights as a fundamental foundation of the State” (STC 

91/2000, dated March 3
th

, FJ 7). Consequently, insofar as Article 10.2 CE includes guidelines as 

to how to interpret Title I of the Spanish Constitution, any potential breach thereof would never 

be self-sufficient but would depend on confirming a breach of one of the rights contained in 

that Title I. The foregoing would be aggravated by the fact that any such infringement would 

reveal a lack of respect for the sole interpretative principle of the constitutional text that is 

expressly gathered in the Constitution itself. 

c) According to the petitioners, the violation of Article 53.1 of the Spanish Constitution would 

have arisen because the challenged regulations contradict the essential content of Article 32 CE, 

which the legislator is obliged to uphold by Article 53.1 CE. In this case, the petitioners do not 

resort to a separate reasoning to justify a violation of Article 32 CE by Law 13/2005. Given that 

this Court has already stated that “the essential content will be exceeded or rendered irrelevant 

if the right in question is subject to limitations that make it impracticable, hinder it beyond what 



may be reasonably expected, or deprive it of the necessary protection”. (STC 204/2004, dated 

November 18th, FJ 5, and the Judgments cited therein), it is not necessary to separately examine 

a violation of Article 53 CE, given that any possible breach thereof is dependent on 

acknowledging an infringement of Article 32 CE, if such breach involves a violation of the 

essential content of the right recognised therein. 

d) Finally, we should also dismiss an alleged breach of Article 167 CE due to its lack of self-

sufficiency with respect to Article 32 CE. In the petitioners’ opinion this infringement- defined as 

implicit- apparently derives from not having followed the formal procedure foreseen therein to 

reform Article 32 CE and, instead, to have applied a legal reform which, by merely changing 

some words, has apparently entailed an authentic mutation of the constitutional order. As in the 

case of any other Law, the one now challenged cannot affect the regulatory force of the 

Constitution or its regulatory content. The possibility of persons of the same sex entering into 

marriage may be covered by, or may breach, the constitutional text, as will be analysed below. 

However, as indicated in STC 49/2008, dated April 9th (FJ 7), it is not possible to claim that the 

Constitution has been altered by amending its regulatory content, given that any contradiction 

between a legal and a constitutional precept is settled by declaring the former’s 

unconstitutionality. Furthermore, if the law challenged was never intended to reform the 

Constitution, we must necessarily conclude that the alleged infringement of Article 167 CE does 

not require further detailed analysis, in light of its scope and meaning, already inherent to the 

constitutionality test being conducted by this Court.  

3. The other grounds of unconstitutionality unrelated to Article 32 CE, alleged by the petitioners 

in their claim, i.e. as regards to a breach of Articles 9.3 CE (prohibition of arbitrariness), 14 CE 

(in relation to Articles 1.1 and 9.2 CE), and 39.1, 39.2 and 39.4 CE, may be dismissed for various 

reasons. Consequently, we will focus our reasoning on a valuation of the main ground of the 

action, i.e. compatibility between the Single Article of Law 13/2005 and Article 32 CE. 

In relation to the alleged infringement of the principle of equality, the petitioners claim that the 

fact that the rule renders equivalent the rights held by couples of the same sex and couples of a 

different sex would be contrary to Articles 1.1, 9.2 and 14 CE and their interpretation by this 

Court, as it would be ignoring the fact that marriage and couples of the same sex are different 

realities that require different treatment. 

The foregoing claim should be dismissed further to case-law laid down by this Court since the 

1980s to date, regarding “discrimination on the grounds of non-differentiation”. According to 

our case-law, “discrimination on the grounds of non-differentiation” cannot fall within the scope 

of protection of Article 14 CE, given that what the latter prevents is any groundless or 

discriminatory distinction (STC 86/1985, dated July 10th, FJ 3). This Court has repeatedly 

established that Article 14 CE does not enshrine a right to unequal treatment, or non-distinction 

between different situations, which is why there is no subjective right to unequal regulatory 

treatment (for all, STC 117/2006, April 24th, FJ 2). However, the Court has also upheld that 

“another issue is the fact that public powers, further to the mandate conferred by Article 9.2 CE, 

may adopt measures for the different treatment of certain groups in order to achieve legitimate 

constitutional purposes, promoting conditions to guarantee that the equality of these member 

groups is real and effective, or removing any obstacles that prevent or hinder their full 

enjoyment” (STC 69/2007, April 16th, FJ 4). Thus, having said that the principle of equality 

cannot be used to justify a challenge against discrimination on the grounds of non-

differentiation (among others, STC 30/2008, February 25th, FJ 7), which means that we cannot 

condemn what STC 135/1992, of October 5th, refers to as “inequality due to excess of equality” 

(FJ 9), we are also unable to condemn the Law from a principle of equality perspective, due to 

opening the doors of marriage as an institution to a reality- same-sex couples- that involves 

specific characteristics with respect to heterosexual couples.  



4. As regards the alleged breach of Article 9.3 CE in terms of prohibition of arbitrariness, the 

petitioners are link this infringement to three circumstances: (i) the legislator has treated 

different situations in an equal manner; (ii) a breach of Article 32 CE (which reserves the right to 

marry and the exercise thereof to a man and a woman); and (iii) the fact that the foregoing has 

been implemented through ordinary Law without previously reforming the Constitution. In these 

terms, we will dismiss this claim ab initio for two reasons: (i) in reference to Article 9.3 CE, the 

petitioners are merely reiterating some of the arguments used to justify an infringement of 

Articles 14, 32 and 167 CE; and (ii) the requirements repeatedly imposed by this Court, are not 

met as to analyze whether the democratic legislator has acted in an arbitrary manner. 

Thus, without having to once again refer to the Court’s case-law on the matter —which is 

broadly explained, amongst others, in STC 49/2008, April 9th, FJ 5—, the petitioners have not 

provided a detailed justification of an infringement of this constitutional mandate and have 

merely reiterated, as seen, other constitutional infringements alluded to in their claim. Nor have 

they met the requirements consisting of the legislator’s alleged arbitrariness constituting the 

outcome of a regulatory discrimination or total lack of rational explanation of the measure 

adopted. As regards the first issue and as analyzed above, the discriminatory nature of the 

challenged law has been based on “excessive equality”, which cannot be condemned further to 

Article 14 CE.  

As regards the second issue, the petitioners themselves have recognized that opening the doors 

of marriage to same-sex couples pursued a legitimate purpose, allegedly shared, i.e. access to 

legal status that is equivalent to married status. This specific difference focuses on the means 

used by the legislator to reach this purpose, i.e. to extend marriage to couples of the same sex, 

instead of regulating a civil partnership or equivalent regime. Said legislative option has not 

omitted a rational explanation of the measure adopted, which is included in the Preamble. This 

justification is based on “the promotion of effective citizen equality in the free development of 

one’s personality (Articles 9.2 and 10.1 of the Spanish Constitution), the preservation of freedom 

as regards forms of co-existence (Article 1.1 of the Spanish Constitution), and the incorporation 

of a real equality framework in the enjoyment of rights, without suffering any discrimination on 

the grounds of sex, opinion or other personal or social condition (Article 14 of the 

Constitution)”. Without prejudice to postponing our analysis of the merits of the arguments 

given by the legislator in the preamble of the Law 13/2005, we may on the other hand affirm 

that such rational explanation exists, even if the petitioners disagree with it. As a result, in the 

present case the formal requirement involving the petitioners’ detailed justification of their claim 

concerning the breach of the principle of prohibition of arbitrariness has not been fulfilled, and 

so they do not provide convincing reasons to destroy the presumption of constitutionality of the 

challenged law; nor is the material component present, which would imply the existence of 

arbitrariness in this case and, consequently, a breach of Article 9.3 CE: the rule does not trigger 

any regulatory discrimination, nor is there is a total lack of rational explanation of the measure 

adopted.  

5. The alleged breach of Article 39, in sections 1, 2 and 4 of the Spanish Constitution, as the 

reason for the entire Law’s unconstitutionality, should also be dismissed. We will not reply now 

to the question of whether or not it is contrary to Article 39 CE to allow joint adoption in favour 

of married spouses of the same sex (see below) but whether the regulations introduced by Law 

13/2005 with respect to the institution of marriage stricto sensu entail, apart from an attack 

against Article 32 CE, a simultaneous violation of Article 39 CE. Although the petitioners believe 

that Article 39 CE is in fact infringed with the marriage regulations challenged, constituting 

grounds for the unconstitutionality of the Law as a whole —as affirmed on several occasions in 

their claim— a reading of this claim indicates that the only issue reputedly contrary to the 

protection of the family, children and mothers, is section seven of its Single Article, which 

introduces the possibility of married spouses of the same sex jointly adopting. Prior to its 



reform here contested, Article 175.4 of the Civil Code established that “apart from an adoption 

by both spouses, nobody may be adopted by more than one person. In the event of death of the 

adopting parent, or if the adopting parent is subject to the exclusion foreseen in Article 179, the 

adoptee may be readopted”. According to the new wording, “nobody may be adopted by more 

than one person, unless the adoption is carried out jointly or successively by both spouses. A 

marriage held subsequent to an adoption will entitle the spouse to adopt his/her consort’s 

children. If the adopting parent dies, or if the adopting parent is subject to the exclusion 

foreseen in Article 179, the adoptee may be readopted”. Although the provision does not refer 

expressly to the adopting parents’ sex, in practical terms it is possible for children adopted by a 

single homosexual or heterosexual parent to be subsequently adopted by his/her spouse, 

thereby opening the door to legalization of homo-parent families, currently existing or 

established in the future, through the adoption of joint children by the spouse who was unable 

to previously adopt them. Consequently, this new wording allows the joint and simultaneous 

adoption by all married couples, irrespective of sex. 

Although the claim occasionally links the constitutional protection of marriage (Article 32 CE) to 

the one foreseen in several sections of Article 39 CE, on the grounds that the latter are 

essentially based on a traditional form of marriage, it must be noted that marriage and family 

are two separate constitutional values covered by different provisions of the Constitution, as 

expressly intended by the constitutional founder. Consequently, “the constitutional text does not 

make the constitutional concept of family exclusively dependent on the one derived from a 

marriage … nor is it restricted to relationships with offspring” (STC 19/2012, February 15th, FJ 

5, and case-law cited therein). Thus, marriage without offspring, non-marital or single-parent 

families are worthy of constitutional protection (STC 222/1992, December 11th), to particularly 

include children, who are protected by Article 39 CE, which “is directly connected to Article 14 

CE” (STC 154/2006, May 22nd, FJ 8), “irrespective of whether the child has been conceived in or 

out of wedlock (Article 39.3 CE), nullity of the marriage, legal separation or dissolution of the 

marriage by divorce (Article 92 Civil Code) or, even, ultimately, if the parent has been deprived 

of parental authority and other guardian duties (Articles 110 and 111 in fine, of the Civil Code)” 

(STC 19/2012, February 15th, FJ 5, and case-law cited therein). This said, it is certainly true that, 

to date, an interpretation of Article 39 CE has not led this Court to provide a constitutional 

concept of family —nor is this the time to do so—, but this does not prevent it from upholding 

that Article 39 CE includes both marital and non-marital families (STC 45/1989, February 20th, 

FJ 4). Likewise, the European Court of Human Rights has differentiated the right to marry from 

the guarantee of family protection, by establishing that the idea of family life, protected by 

Article 8 ECHR, is not only reserved to marriage-based families but may also refer to other de 

facto relationships (see, amongst many others, Judgments of the European Court of Human 

Rights in cases X, Y and Z v. United Kingdom, of April 22nd, 1997, § 36; and Van Der Heijden v. 

the Netherlands, of April 3rd, 2012, § 50). 

Although our case-law firmly upholds that Article 32 CE entitles the legislator to provide special 

protection to marital families (mainly, STC 66/1994, February 28th, FJ 3), the fact that the 

Constitution does not identify and separately regulates the institution of marriage and family 

means that we must discard the argument that a potential breach of Article 32 CE necessarily 

entails an infringement of the various sections of Article 39 CE indicated herein. This is why our 

examination of a potential breach of these sections should be limited to the issue of joint 

adoption within a marriage between persons of the same sex, i.e. section seven of the Single 

Article of the challenged law, excluding all other provisions.  

6. In short, from all the constitutional precepts referred to by the petitioners to justify their 

petition, the only one that could entail a declaration of unconstitutionality of the entire Law, if it 

is deemed infringed, is Article 32 CE. This is why the following grounds will address this issue, 

without prejudice to eventually examining, when necessary, whether the possibility of joint 



adoption in marriages between persons of the same sex is compatible with Article 39 CE and, as 

stated above, whether Article 32 CE should be interpreted taking into account the provisions of 

Articles 10.2 and 53.1 CE. 

After focusing the material issue covered by this action, our reasoning will continue by 

examining the specific content and scope of the relevant constitutional rule, i.e. Article 32 CE, in 

order to verify, after defining its content and scope, whether the rule being controlled conforms 

to the same.  

Thus, the foregoing analysis should start off with Article 32.1 CE, included in Section Two 

(“Citizen Rights and Duties”), Chapter Two (“Rights and Freedoms”), Title I, of the Spanish 

Constitution (“Fundamental Human Rights and Duties”), acknowledging the right of any man and 

woman to “marry in terms of full legal equality”. Article 32.2 CE also establishes that the 

legislator, by enacting laws, will regulate “the forms of marriage, age and capacity to enter into 

marriage, rights and duties of the spouses, causes of separation and dissolution and the effects 

thereof”. This brief constitutional regulation, which follows the one initially contained in Article 

43 of the 1931 Constitution,was drafted according to Article 16 of the 1948 Universal 

Declaration of Human Rights, Article 23 of the 1966 International Covenant of Civil and Political 

Rights, Article 10 of the 1966 International Covenant of Economic, Social and Cultural Rights, 

Article 12 of the 1950 European Convention for the Protection of Human Rights and 

Fundamental Freedoms, and the United Nations Convention of April 15th, 1969 on Consent to 

Marriage, Minimum Age for Marriage, and Registration of Marriages. 

In our case-law we have interpreted Article 32 CE by granting it a double content; as a result, 

marriage under the Spanish Constitution is an institutional guarantee and, at the same time, a 

constitutional right. Thus, as stated in Ground 3 of STC 184/1990, November 15th, marriage is 

defined as an “institution guaranteed by the Constitution” and, in turn, “marriage” is a 

constitutional right, as suggested by its location in the Constitution and, as required by Article 

32.2 CE, its legal regime should be implemented by a law that upholds its essential content.  

Taking into account this double content, a two-fold analysis is required in order to decide about 

the constitutional conformity of the reform introduced into the Civil Code by Law 13/2005, July 

1st. First of all, we will settle the doubt as to whether the challenged reform entails 

constitutionally inadmissible harm to the institutional guarantee of marriage and, next, whether 

the reform introduces constitutionally unacceptable limits on the exercise of the constitutional 

right to marry.  

7. The category institutional guarantee, adopted in our case-law after STC 32/1981, July 28th, 

pursues the protection of certain constitutionally recognised institutions against any legislative 

action that intends to remove or denaturalize them. Although at the time the concept arose it 

was exclusively associated to the protection of public institutions, institutional guarantees were 

subsequently projected towards private institutions- some legal scholars referred to this as the 

idea of a guaranteed institution- or, even, in relation to certain social manifestations. STC 

32/1981 affirmed that “an institutional guarantee does not guarantee a specific content or 

certain scope of competence, determined once and for all, but the preservation of an institution 

in recognizable terms with respect to how it is regarded by society in each specific time and 

place” (FJ 3). In this way, this Court was acknowledging a wide scope of action in favour of the 

legislator to define the content of an institution —preserving it in recognizable terms— by 

indicating that “guaranteed institutions are indispensable architectural components of the 

constitutional order and the regulations protecting them are, without a doubt, organisational; 

however, unlike the case of supreme State institutions, which are regulated in organic terms in 

the Constitution itself, their specific institutional layout is entrusted to the ordinary legislator, 

who is subject to no other limit than the institution’s restricted stronghold or essential nucleus, 

guaranteed by the Constitution” (STC 32/1981, July 28th, FJ 3). 



Therefore, our case-law reserves the idea of an institutional guarantee to the protection of those 

institutions which, if reflected in the Constitution and if essential as part of the constitutional 

order, have merely been listed in the Constitution but not fully developed within it. This concept 

has been used in our case-law referring to various institutions, such as local self-government 

(SSTC 32/1981, dated July 28th, and 240/2006, July 20th), local regimes (STC 76/1988, April 

26th), Social Security system (SSTC 37/1994, February 10th, and 213/2005, July 21st), the 

family (STC 116/1994, April 18th), professional associations (STC 179/1994, June 16th), etc. But 

it has also been projected to the field of fundamental human rights, as a result of which both 

habeas corpus (SSTC 44/1991, February 25th, and 288/2000, November 27th) and habeas data 

(STC 292/2000, November 30th, amongst others), have been classified as institutional or 

constitutional guarantees, including the right to establish a foundation, simultaneously defined 

as a “preserved institution” and fundamental right (STC 341/2005, December 21st), and 

university autonomy (amongst others, STC 75/1997, April 21st). 

This same type of reasoning is applicable to marriage which, as already mentioned, has a double 

conceptual dimension and represents both an institutional guarantee and a fundamental human 

right. It must be noted that both categories are not identical, as the first requires objective 

protection from this Court, to ensure that the legislator does not remove or empty the institution 

of its master image, whereas the second demands subjective protection, i.e. the Court must 

guarantee to any citizen holding the right in question that the legal status derived from an 

acknowledgment of the right is not removed or denaturalized by the legislator.  

8. Focusing on marriage as an institutional guarantee, and in order to resolve the 

constitutionality doubts raised by the petitioners, we will determine whether the regulations 

contained in Law 13/2005, which redrafts paragraph two of Article 44 of the Civil Code, turns 

marriage into an unrecognizable and consequently denaturalized institution, or whether the 

legislator has acted within the wide margin of action granted by the Constitution. It is necessary 

to remember that Article 44 of the Civil Code, heading Chapter II, Title IV, of the Civil Code, 

regarding the requirements of marriage, states in paragraph one that “A man and a woman will 

be entitled to marry pursuant to the provisions of this Code”. New paragraph two provides that 

“Marriage will be subject to the same requirements and effects if both spouses are of the same 

or different sex”. It is therefore undisputed that the new legal regulation of marriage has not 

only opened the doors of this institution to same-sex couples but, by adopting this regulatory 

solution from amongst the various ones available, has rendered absolutely equivalent 

homosexual and heterosexual marriages. Thus, we hereby affirm that the legal regulation of the 

institution of marriage, has been amended and this Court must decide whether this amendment 

is or not contrary to marriage as an institutional guarantee. 

The petitioners believe that the institution of marriage configured by the challenged Law renders 

the institution unrecognizable, distorting it in such a way as to make it incompatible with the 

institutional guarantee. Following a literal interpretation, an express reference to “a man and a 

woman” evidently presumes a constitutional reservation of marriage in favors of heterosexual 

couples. The same conclusion arises of a systematic interpretation based on the constitutional 

precepts that refer to marriage aside from article 32 CE (expressly Article 39 or implicitly Article 

58). They also ground their argumentation on an authentic interpretation taking into account the 

evolution of the constitutional debate and the interpretation provided by Article 102 CE, 

assuming that international treaties ratified by Spain do not directly contemplate same-sex 

marriage. This interpretation is based on the one contained in Order [in Spanish: Auto del 

Tribunal Constitucional: ATC] 222/1994, of July 11th. The Constitutional Court at the time 

dismissed an amparo appeal which, with no legal coverage, requested that equivalent effects be 

granted to marriage and the more uxorio cohabitation of two homosexuals, stating that “in the 

same way as de facto cohabitation between a heterosexual couple, a partnership between 

persons of the same biological sex is not a legally regulated institution, nor is its establishment 



embodied in a constitutional right; quite the opposite to marriage between a man and a woman, 

which is a constitutional right (Article 32.1), generating ope legis a plurality of rights and duties 

(STC 184/1990)” (FJ 2). 

Based on these arguments, our reasoning should also take into account the statement upheld by 

the European Court of Human Rights with respect to Article 12 ECHR: “in the 1950s marriage 

was clearly understood in the traditional sense of being a union between partners of different 

sex” (Judgment of the European Court of Human Rights in case Schalk & Kopf v. Austria, of June 

24th, 2010, § 55). In the year 1978, when Article 32 CE was drafted, the majority opinion was 

that marriage involved persons of a different sex, also reflected in discussions held by the 

constitutional founder. What the constitutional founder was discussing in 1978 with respect to 

marriage was totally unrelated to the spouse’s sexual preference; there was a wish to sever 

marriage from the notion of a family, to proclaim the equality of spouses within the institution, 

and to constitutionalize separation and dissolution. These issues, as well as marriageable age, 

nearly monopolized the debate held by the constitutional founder on current Article 32 CE —

former Article 37 of the Draft Constitution—, and was not finally drafted until the Joint 

Congress-Senate Committee. In other words, back in 1978, when the constitutional text was 

being discussed and approved, the matters with which the constitutional founders were 

concerned when regulating the institution of marriage, as may be deduced from parliamentary 

documents, were basically: divorce, a conceptual differentiation between marriage and family, 

and guaranteed equality between a man and woman in marriage (this equality was still under 

construction at the time). It must be noted in this regard that the full regulatory 

acknowledgment of a married woman’s legal capacity dated back to 1975 (Law 14/1975, dated 

May 2nd, on the reform of certain articles of the Civil Code and Commercial Code on the legal 

status of married women and the rights and duties of spouses), despite which the husband was 

still in charge of managing all marital assets, unless otherwise provided (Article 59 of the Civil 

Code as drafted in 1978), a husband’s consent was still necessary for some legal transactions 

executed by his wife (e.g. Article 361 of the Civil Code as drafted in 1978), and parental 

authority was only held by a mother in the absence of the child’s father (Article 154 of the Civil 

Code as drafted until 1981). Thus, Article 32 CE manifested the constitutional founder’s wish to 

secure the equality of men and women, without going into other matters, which does not mean 

that it implicitly accepted marriage between persons of the same sex- merely based on a literal 

and systematic interpretation-, or that it excluded this possibility. Otherwise, if strictly and 

literally interpreted, Article 32 CE only identifies the holders of a right to marry, not the other 

spouse, although, we must insist, systematically speaking it is clear that this does not mean that 

there was a wish in 1978 to extend the exercise of this right to homosexual unions. 

9. In order to move forward in our reasoning, we will take one more step in our interpretation of 

this provision. We will start off with an initial presumption, based on the idea —described by the 

State Solicitor in his allegations— that the Constitution is a “living tree” —in the words of the 

1930 judgment delivered in Privy Council, Edwards v. Attorney General for Canada, recovered by 

the Supreme Court of Canada in its judgment of December 9th, 2004 on marriage between 

persons of the same sex— i.e. a progressive interpretation allows a constitution to adjust to the 

realities of modern life as means to guarantee its own relevance and legitimacy. This is so not 

only because the basic principles of the constitutional text are applicable to situations not 

envisaged by its founders, but also because the public powers- and the legislator in particular- 

gradually update these principles. Furthermore and because the Constitutional Court, when 

ensuring that any such updating conforms to the Constitution, endows the rules with a content 

to enable their reading in light of modern-day issues and the needs of current society; as 

otherwise there is the risk of an unfulfilled Constitution. According to this progressive reading of 

the Constitution —which particularly applies to the category of institutional guarantee—, we are 

able to build up legal culture, to the extent that the law is treated as a social phenomenon that is 



linked to the reality in which it is implemented, as already upheld in earlier case-law of this 

Court (SSTC 17/1985, February 9th, FJ 4; 89/1993, March 12th, FJ 3; 341/1993, November 18th, 

FJ 3; 29/1995, February 6th, FJ 3; and 298/2000, December 11th, FJ 11). This legal culture is not 

only constructed further to a literal, systematic or originalist interpretation of the law, but also 

depends on observing any legally relevant issues of current society. This does not mean that 

direct regulatory force should be granted to factual issues; the opinions of legal scholars and 

consultive bodies foreseen by the law itself; comparative law applicable in neighbouring social 

and cultural scenarios and —as regards the construction of legal culture in relation to rights— 

the international activity of States manifested in international treaties; the case-law laid down by 

international bodies, and the opinions and reports drawn up by competent bodies in the United 

Nations system, as well as other recognised international authorities.  

As regards the Spanish constitutional system, part of these components of legal culture —which 

are mutually dependent and influenced— were able to enter by resorting to a fundamental 

principle of constitutional interpretation, foreseen in Article 10.2 CE. Any reference to this 

provision —also made by the petitioners— demands an interpretation of the rules related to 

fundamental human rights and public freedoms contained in Title I of the Spanish Constitution, 

pursuant to the Universal Declaration of Human Rights and international treaties and agreements 

on the matter ratified by Spain. The foregoing interpretation may in no event ignore the one 

provided by the monitoring bodies established in such international treaties and agreements 

(STC 116/2006, April 24th, FJ 5, and along these same lines, amongst many others, SSTC 

50/1989, February 21st, 64/1991, March 22nd, and 38/2011, March 28th). In addition to the 

foregoing, these treaties are gradually and constantly being incorporated into Spanish law, to 

the extent that they are ratified by Spain, once approved by international bodies, the European 

Union or the Council of Europe. As a result, the hermeneutic rule contained in Article 10.2 CE 

entails a progressive interpretation rule, enabling us to explain Article 32 CE and how Law 

13/2005 conforms to the same. 

The progressive interpretation referred to provides a response to the issue of whether marriage, 

as interpreted from the challenged regulations, is still recognizable as marriage in today’s social 

and legal context. Following the reforms of the Civil Code introduced by Law 13/2005, July 1st, 

the institution of marriage remains in terms that are totally recognizable as regards the image 

that current Spanish society has of marriage. Notwithstanding its evident changes, it is an 

affective unit that generates a bond, or a form of mutual assistance between two persons that 

hold the same status within this institution and who voluntarily decide to join to establish a 

common family life plan, agreeing to the rights and duties inherent to the institution and 

expressly manifesting this through the formalities foreseen by law. Thus, equality between 

spouses, a free will to enter into marriage with a person of one’s own choice and a manifestation 

of this wish are the essential characteristics of marriage, already present in the Civil Code before 

it was reformed in 2005, and which are still recognised in the new institution established by the 

legislator.  

It is therefore clear that the only difference between the institution of marriage before and after 

July 2005 is the fact that spouses may belong to the same sex. As a result a marriage may be 

held both between persons of different sex and between persons of the same sex. We must now 

determine whether this circumstance, i.e. the possibility of homosexual marriage, is, nowadays 

in society, something that renders marriage unrecognizable or, on the contrary, whether it falls 

within the image portrayed of marriage as an institution. In other words, we need to determine 

to what extent marriage between persons of the same sex is integrated in our legal culture, 

thereby resorting to the components of this culture.  

Following comparative law, integration of same-sex marriages into the current idea of marriage 

has been affected by a consolidated equivalence- over the last few years- of different-sex and 

same-sex marriages in various Western legal systems. When Law 13/2005 was approved in 



Spain only the Netherlands (2000 Law), Belgium (2003 Law) and the State of Massachusetts in 

the U.S.A. (Judgment of the Supreme Judicial Court, Goodridge v. Department of Public Health, of 

2004) acknowledged same-sex marriages. Since then, this institution has also been recognised 

in other legal systems, such as Canada (Civil Marriage Act of 2005), South Africa (Law of 17 

November 2006), Mexico City (Law of 2009), Norway (Law of 2009), Sweden (Law of 2009), 

Portugal (Law no. 9/2010), Iceland (Law of 2010), Argentina (Law 2010), Denmark (Law of 2012), 

and in various States in the U.S.A., sometimes as a result of the courts’ interpretation, other 

times through the legislator [Connecticut, 2008; Iowa, 2009; Vermont, 2009; New Hampshire, 

2010; District of Columbia (Washington), 2010 and New York, 2011]. There are also several draft 

bills —at various processing stages— in Slovenia (where the Constitutional Court declared in a 

Judgment dated July 2nd, 2009 that it was unconstitutional for stable partnerships of the same 

sex not to enjoy the same rights as married couples of different sex) and Finland. 

Although the foregoing is certainly true, it is also true that until the late 1980s no country in the 

world granted rights to unions between persons of the same sex and that, although at present 

nearly all Western democracies have drawn up some kind of legal instrument granting rights to 

same-sex couples, many legal systems in neighbouring countries that share our legal culture 

have chosen a different option than the Spanish legislator, further to their freedom to configure 

the institution of marriage.  

Thus, various States have granted effects to a civil partnership between persons of the same sex, 

making them equivalent, to a lesser or larger extent, to those related to marriage. Without going 

into this lesser or larger degree of equivalence between marital and civil partnership effects, we 

will here refer to civil partnership regulations existing in Europe, in France (1999), Germany 

(2001), Finland (2001), Luxembourg (2004), United Kingdom (2004), Andorra (2005), Czech 

Republic (2006), Switzerland (2007), Austria (2010), or Liechtenstein (2011). Likewise, several 

Latin American community countries have also regulated or accepted, through established case-

law, a civil partnership between persons of the same sex, as in the case of Colombia (2007), 

Uruguay (2008), Ecuador (2009), and Brazil (2011). Finally, other countries have not regulated in 

any way de facto partnerships or marriage between persons of the same sex. 

This approach to international law and to the jurisdictional decisions of international bodies also 

suggests that the traditional notion of marriage is opening up to a relative extent. The Court of 

Strasbourg has had the chance to pronounce itself on the right to marry between persons of the 

same sex in case Schalk and Kopf v. Austria, June 24th, 2010 (although it had already previously 

done so with respect to marriage between transsexuals in cases Christine Goodwin v. United 

Kingdom, dated July 11th, 2002; I. v. United Kingdom, July 11th, 2002; and Parry v. United 

Kingdom and R. and F. v. United Kingdom, both of November 28th, 2006). In this recent 

pronouncement, the European Court of Human Rights has acknowledged that the words used by 

Article 12 ECHR were deliberately chosen which is why, based on the Convention’s historical 

context, this would suggest that they refer to marriage between persons of different sex. 

However, it also states that the institution of marriage has deeply changed due to progress in 

society since the Rome Convention was approved, despite which there is still no full consensus 

in Europe on the issue of marriage between persons of the same sex because the institution of 

marriage has evolved in a different manner in each State. As a result, the Court of Strasbourg 

has indicated that Article 12 ECHR cannot oblige any State, as things stand today, to open up 

marriage to homosexual couples, but it cannot deny the possibility, from a literal interpretation 

thereof, of regulating marriage between persons of the same sex. It continues by recognising 

that “marriage entails deeply embedded social and cultural connotations that may significantly 

vary from one society to another”, refraining from imposing its own opinion on marriage upon 

“national authorities, who are in the best position to appreciate the needs of society and provide 

a response to them” (§ 62). 



Along these lines, Article 9 of the Charter of Fundamental Rights of the European Union, as 

interpreted by the Praesidium in the “Commentary of the Charter of Fundamental Rights”, does 

not forbid or impose an obligation to grant marital status to same-sex partnerships. Moreover, 

this has also been explained by the European Court of Human Rights as an updated version of 

Article 12 ECHR, which covers “those cases in which national laws recognise other non-marital 

channels through which to found a family” (Judgment of the European Court of Human Rights, 

case Schalk and Kopf v. Austria, June 24th, 2010, § 60). 

Consequently, we may affirm that the institution of marriage, as a partnership between two 

persons irrespective of their sexual orientation, is being gradually laid down, as evidenced by 

ascertained steps taken in comparative law and European human rights law with respect to the 

acknowledgement of marriage between same-sex couples. This progress indicates that there is 

a new “image” of marriage, gradually becoming more common though not totally standard as of 

now, which allows us to interpret the idea of marriage, from the point of view of Western 

comparative law, as a plural conception. 

In turn, the Court cannot remain aloof from social reality, as there are now quantitative data in 

official statistics to confirm that in Spain there is broad social acceptance of marriage between 

same-sex couples, given that these couples have gradually exercised their right to marry since 

2005. As regards the opinion in Spain about marriage between same-sex couples, the Centro de 

Investigaciones Sociológicas [Sociological Research Centre], as a result of the Draft Bill to amend 

the Civil Code in relation to the right to marry, included the issue in various surveys. The June 

2004 barometer (study no. 2,568) indicates that 66.2% of those surveyed believed that 

homosexual couples should have a right to marry, whereas its study on “opinions and attitudes 

on the issue of family” (no. 2,578), drawn up between October-November 2004, states that 

56.9% of those surveyed were in favour of allowing civil marriage between same-sex couples. 

After Law 13/2005 was passed, the data provided by the European Commission —contained in 

Eurobarometer 2006 (no. 66)— indicate that 44% of those surveyed —then belonging to the 25 

European Union States, as well as Bulgaria, Romania, Croatia, Turkey and the Turkish-Cypriot 

community— agreed with the idea of allowing marriage between same-sex couples, as opposed 

to 49% who were against. In this European context, Spain’s position exceeds the average 

acceptance of marriage between same-sex couples (56%), indicating that the public opinion is 

close, on this issue, to that of Northern European countries, and is departing from the trend of 

Southern and Eastern European counties- as noted by the European Commission itself- which 

mostly fall below the average European acceptance level. The latest data provided by the Centro 

de Investigaciones Sociológicas on the matter are included in its study on “attitude of the young 

population towards sexual diversity” (no. 2,854), drawn up between November-December 2010, 

which involved young citizens between 14 and 29 years of age; the result was that 76.8% of 

those surveyed believed it was acceptable for same-sex couples to marry. In turn, the figures of 

the Instituto Nacional de Estadística [National Statistics Institute] contained in “natural 

population movement” statistics indicate that, whilst Law 13/2005 was in force and until 

December 2011, 22,124 marriages had been held between persons of the same sex. Although 

all these figures are not determining per se to assess the constitutionality of the Law being 

examined, it is also true that they provide an accurate image of the extent to which marriage 

right holders feel identified with the institution that is progressively incorporating a partnership 

between same-sex couples.  

If we refer to the opinion of legal scholars to determine the notion of marriage accepted in our 

legal culture, specialist legal scholars in the matter are not unanimous on the issue. Although 

there is a growing tendency to recognise the integration of same-sex couples in the institution 

of marriage is a real situation able to be readily assumed by Spanish legal culture, subject to 

different appreciations as regards the constitutional link of this institution. 



Finally, and taking into account that an analysis of the legal order as a whole may provide an 

idea about the legal and social scope of the legislative amendment we are now examining —

without intending to transform ordinary Law into Constitutional regulations— we must conclude 

that the institution of marriage is not distorted in any way by the fact, for example, that a 

marriage between two persons of the same sex is subject to an economic marital regime, 

whether established in a pre-nuptial agreement or as provided by the Civil Code or applicable 

Civil rules of the Autonomous Communities. Nor is Inheritance Law harmed by the fact that 

spouses of the same sex exist as regards inheritance, wills, etc., including specific rules that 

were traditionally controversial, such as succession in lease agreements. The same applies to 

those rules regulating personal characteristics derived from a marriage between two persons, 

such as the preference given to hold certain positions, e.g. representation of an absentee, 

guardianship or tutelage. Nor are there any particular difficulties in Public Law preventing the 

applicability to same-sex spouses of any rules that regulate a spouse as a subject of obligations 

or rights, such as taxation, Social Security benefits or, even, as regards Criminal Law in cases in 

which the spouse’s position as a victim or offender is relevant. Consequently, except for very 

specific rules (the Preamble to Law 13/2005 cites Articles 116, 117 and 118 of the Civil Code as 

cases exclusively applicable to marriage between persons of different gender), the legal regime 

of marriage and, as a result, the legal image that society is gradually building up, is not 

distorted by the fact that spouses belong to the same or different sex.  

It may be concluded, therefore, that Law 13/2005, within the broad margin granted by Article 32 

CE —as interpreted until now— develops the institution of marriage in accordance with Spanish 

legal culture, without making it unrecognizable for the image held of this institution in modern 

Spanish society. The legislator, as suggested by the Council of State in its opinion of December 

16th, 2004, on the Draft Bill amending the Civil Code as regards the right to marry (file no. 

2628-2004), indicated by the State Lawyer in his allegations, could have favoured other options 

when deciding to recognise the unions between same-sex couples, using the category of civil 

unions- used in other neighbouring countries-, which is what the petitioners seem to prefer. 

However, this option, which would have entailed a non-amendment of the classical institution of 

marriage along with the simultaneous creation of a non-marital regime —with more or less 

equivalent, albeit different, content— was not selected by the legislator, who instead decided to 

generalize the single regime of marriage in favour of any person, irrespective of their sexual 

orientation. This decision conforms to the Constitution and seems to respond to the logic that 

two legally equivalent relationships —a marriage between different-sex persons and a civil union 

between same-sex persons—, with similar effects, should be given the same name. The Spanish 

legislator, in the same way as other neighbouring legislators, had several options available when 

deciding to legally recognise same-sex couples, and the option selected upholds the provisions 

of the constitutional text, without this affirmation prejudging or excluding the constitutionality 

of any other. 

Consequently, from the point of view of marriage as an institutional guarantee, the option 

chosen by the legislator in this case cannot be reproached as being unconstitutional, within the 

margin of appreciation acknowledged in its favor by the Constitution. The option was not 

excluded by the constitutional founder and may fall within the scope of Article 32 CE, 

interpreted according to an institutional idea of marriage that is gradually becoming more 

widespread in Spanish and international society, even if not unanimously accepted. 

10. After completing our reasoning with respect to marriage as an institutional guarantee, we 

will now examine the issue of marriage as a constitutional right which, due to its location in the 

text of the Constitution, lacks “protection by means of an amparo appeal, as foreseen in Article 

53.2 CE and Article 41.1 of the Organic Law of the Constitutional Court” (ATC 188/1993, June 

14th, FJ 2), but is entitled to be guaranteed to preserve its essential content from the legislator’s 

acts. 



STC 11/1981, April 8th, makes it clear that the “essential content” of a right offers two paths of 

approximation. Although this same pronouncement affirms that these paths are not necessarily 

alternative but, rather, complementary, in the present case it suffices to consider the first, i.e. 

“to resort to what is usually referred to as the legal nature or way in which each right is 

conceived or configured. According to this idea, a relationship should be established between 

the language used by regulatory provisions and what some authors have referred to as meta-

language or generalized ideas and generally accepted convictions amongst lawyers, judges and 

legal specialists in general (…). The essential content of a subjective right corresponds with 

those rights or abilities that are necessary for a right to be recognizable as belonging to the type 

described, without which it would no longer belong to this type and would consequently be 

denaturalized into another, so to speak. The foregoing will refer to the moment in time 

applicable in each situation and to the conditions inherent to democratic societies, in the case of 

constitutional rights.” (FJ 8) 

The doubt, here, is whether the new regulation entails a violation of the essential content of the 

right to marry, which the legislator should uphold further to the obligation foreseen in Article 

53.1 CE. To date, the essential content of the right to marry —which from an objective 

perspective of a constitutional right eventually materialises into the notion of an institutional 

guarantee, defined above, albeit with no dogmatic identity— has been defined as follows. 

On the one hand, from the literal wording of Article 32.1 CE it is deduced that both spouses 

enjoy full legal equality within marriage as a legal institution, “a rule that specifically manifests 

the principle of equality of all citizens in law (Article 14 CE)” (STC 159/1989, October 6th, FJ 5; 

39/2002, February 14th, FJ 5; and 51/2011, of April 14th, FJ 8). In addition, constitutional case-

law has also pointed out that the right to marry —though individually held— may not be 

individually exercised given that, as provided in Article 45 of the Civil Code, marriage is 

conditional upon mutual consent (SSTC 222/1992, December 11th, FJ 5; 47/1993, February 8th, 

FJ 4; 51/2011, April 14th, FJ 9) and a marital bond “generates ope legis, for husband and wife, a 

plurality of rights and duties” (STC 184/1990, November 15th, FJ 3). 

Furthermore, this right to marry allows one to deduce the freedom not to marry. The right to 

marry, or not to marry, “is restricted to ensuring the freedom of choice, to prevent a mandate or 

render it unfeasible, but does not ensure that the party exercising the right in a certain sense 

will enjoy the same effects granted to a party who exercises it differently”, adding that “despite 

the identity of the subjects holding this freedom, the content of a positive and negative freedom 

(need) not be homogenous, and the ordinary legislator (may) attribute … consequences to one 

manifestation or the other”, in such a way that “the first amounts to an authentic subjective 

right, whereas the second is nothing more than a mere legal freedom, included in the same 

fundamental right, the content of which is restricted to the possibility of deciding whether or not 

to act alternatively” (ATC 204/2003, of June 16th, FJ 3). Consequently, the Court has assumed 

the existence of two different regimes as decided by the legislator- marriage and more uxorio 

co-habitation —which reflect individual freedom of choice as to how to exercise one’s right to 

marry, without having to evaluate— for the time being- the partners’ sexual orientation, 

acknowledging that more uxorio cohabitation “is not a legally guaranteed institution and no 

express constitutional right exists to establish the same” (ATC 204/2003, of June 16th, FJ 3), 

given that the legislator is entitled to establish differences as to the consequences derived from 

choosing one regime or the other (for all, see STC 66/1994, of February 28th, FJ 2). This case-

law position has had a broad impact in pension collection matters, particularly on the part of the 

widowed spouse (for all, see Constitutional Court Judgments 184/1990, of November 15th, and 

69/2007, of April 16th) and, occasionally, as regards subrogation in lease agreements (STC 

222/1992, of December 11th). 

As may be deduced from the foregoing, constitutional case-law until now has interpreted the 

essential content of Article 32 CE in such a way as to leave a broad margin of action to the 



legislator, not only to configure the types of marriage, age and legal capacity, rights and duties 

of the spouses, causes of separation and dissolution and the effects thereof —which the state 

legislator has completed further to the exclusive competence conferred by Article 149.1.8 CE to 

regulate all civil law relations related to marital forms (STC 51/2011, of April 14th, FJ 9)—, but 

also to establish more uxorio cohabitation regimes that coexist with marriage, but are 

recognised differently by law, executed until now by the legislation of the Autonomous 

Communities. 

This interpretation has referred in a limited manner to the sexual orientation of the right 

holders. ATC 222/1994, of 11 July, further to a claim brought by a widowed partner to receive 

the pension to which his homosexual partner was entitled, reiterates the States’ margin of free 

appreciation granted by the European Court of Human Rights as regards the regulation of 

marriage between same-sex couples, in judgments such as those delivered in cases Rees, of 

October 17th, 1986, and Cossey, of September 27th, 1990. In that decision we affirmed that “we 

hereby uphold the full constitutionality of the heterosexual principle as the defining criterion of 

a marital bond, as foreseen in the Spanish Civil Code. Consequently, the public powers may 

grant privileged status to a family union consisting of a man and a woman as opposed to a 

homosexual union. However, this does not mean that the legislator may establish an equivalence 

whereby homosexual co-habitants may eventually enjoy the full rights and benefits of a 

marriage, as upheld by the European Parliament.” (ATC 222/1994, dated July 11th, FJ 2) 

This said, the interpretation given by Constitutional Court Order 222/1994 cannot be 

interpreted as the constitutional enshrinement of heterosexuality within a marriage; nor does it 

suggest that this option- as the only one possible- is totally excluded. Without a doubt, what it 

does is to accept a heterosexual principle of marriage as a valid option for the legislator further 

to the Constitution, and to allow a constitutional recognition of future rules governing 

homosexual more uxorio co-habitation. However, it cannot be automatically presumed that a 

heterosexual marriage is the only legitimate option foreseen in the Constitution. Therefore, it 

should be determined whether the legislator’s option- being examined herein- is also covered 

by the current constitutional rule. 

11. Thus, in order to determine whether the reform covered by this action infringes the right to 

marry, we will presume the certainty that such reform has introduced relevant differences with 

respect to the constitutional right. As previously stated, in reference to prior constitutional case-

law, this individually held right may not be individually exercised as it requires that another 

person exist and that the spouses freely provide their mutual consent within the limits derived 

from the legal configuration under the Civil Code of applicable requirements to marry. Leaving 

aside the debate as to whether homosexuals already enjoyed a right to marry before the legal 

reform analysed herein, it is clear that the new wording of the Civil Code, introduced by Law 

13/2005, allows this right to be exercised along with a person of the same sex. The issue, 

therefore, is not whether the range of right holders has been extended, but whether the way in 

which this right is exercised has changed. Consequently, we should determine whether said 

amendment violates the essential content of the fundamental right.  

In order to proceed with this approach and extend our analysis further, our initial affirmation is 

that the image of marriage as an institution, i.e. the institutional guarantee of marriage, 

significantly coincides with the objective aspect of a constitutional right to marry, given that 

both notions —essential content and institutional guarantee— overlap in a definition of 

marriage, despite their different nature in dogmatic terms. Thus, after establishing that the 

institutional guarantee of marriage has remained unchanged with the new legal regulations, we 

will consequently affirm that the objective aspect of this right also remains unchanged. 

Therefore, we will exclusively address our analysis to its subjective aspect, further to which the 

legislator, in charge of preserving the same, is subject to a negative obligation to not harm the 

scope of freedom contained in the right (see STC 382/1996, of December 18th, FJ 3). 



Law 13/2005 has changed the conditions for the exercise of the constitutional right to marry 

and this amendment, after analysing European comparative law, the case-law of the Court of 

Strasbourg and sources of European Union law, manifests itself in the tendency to render 

equivalent the legal status of homosexuals and heterosexuals. This change started off with a 

decriminalization of homosexual conduct (see the pioneer Judgment of the European Court of 

Human Rights, Dudgeon v. United Kingdom, of October 22nd, 1981), and continued by 

recognizing this anti-discriminatory protection in the event of discrimination on the grounds of 

sexual orientation (see, amongst others, Judgments of the European Court of Human Rights in 

cases Salgueiro Da Silva Mouta v. Portugal, dated December 21st 1999, § 28, and L. and V. v. 

Austria, of January 9th, 2003, § 48, subsequently gathered in STC 41/2006, of February 13th, 

and Article 21.1 of the Charter of Fundamental Rights of the European Union of December 7th, 

2000, as adopted in Strasbourg on December 12th, 2007). 

Based on the foregoing and the fact that the passing of Law 13/2005 does not entail a limitation 

on the right to marry but, rather, a change in the conditions in which it may be exercised —

within a logical equivalence of legal regimes—, we need to determine whether the challenged 

regulation prevents heterosexuals from exercising their right, in the same conditions as before, 

thereby affecting the essential content of their right: our reply to this question is negative. An 

acknowledged right to marry in favour of all persons, irrespective of their sexual orientation, 

means that each individual may marry persons of the same or different gender, which means 

that this exercise entails full acknowledgement of each one’s sexual orientation. This does not 

affect the essential content of the right, because the possibility of same-sex persons entering 

into marriage does not denaturalize or transform this right, nor does it prevent heterosexual 

couples from freely deciding to marry or not to marry. Heterosexuals are not now subject to a 

smaller scope of freedom than was recognised to them before the reform, as holders of the right 

to marry. Both under the current and former regulation, they enjoyed a right to marry with no 

further limitations than those derived from the legal configuration of applicable requirements to 

marry, foreseen in the Civil Code. However, homosexuals now have the choice- which was 

absent before the legal reform- to marry persons of their same sex, in such a way that respect 

for their sexual orientation is reflected in the institution of marriage as designed. Thus, their 

individual right to marry also includes respect for their own sexual orientation. As a result, a 

step forward is being made towards guaranteed personal dignity and the free development of 

one’s personality (Article 10.1 CE), which should be directed at the full effectiveness of 

fundamental human rights (STC 212/2005, July 21st, FJ 4), apart from being one of the pillars of 

political order and social peace and, consequently, a fundamental legal value (STC 53/1985, 

April 11th, FJ 8), without prejudice to the possibility of recognising that the device chosen by the 

legislator to take this step was not the only one that was technically possible. 

Consequently, what the legislator is doing further to the freedom of configuration granted to it 

by the Constitution is to change the way in which a constitutional right to marry is exercised. 

The changes have not affected its content or harmed he right to marry held by heterosexuals, 

given that the challenged Law does not make any material amendment in the legal provisions 

governing the requirements and effects of civil marriage between opposite-sex persons. 

However, the option applied does not mean that an individual is denied or hindered in his/her 

constitutional right to marry or not to marry.  

It is not a task for the Constitutional Court to examine the wisdom of the legislator’s choice, in 

order to decide whether it is the most adequate or the best alternative (amongst many others, 

STC 60/1991, March 14th, FJ 5), as we must respect all legislative options provided that they 

conform to the Constitution. As indicated by the State Solicitor in his writ of allegations, there 

were various ways in which to regulate a union between persons of the same sex. The option 

contained in Law 13/2005, which we are now examining, falls within the logic of the mandate 

that the constitutional founder integrated into Article 9.2 CE, in order to promote the necessary 



conditions to ensure that individual and collective freedom and equality are true and effective, 

backed up by the interpretation already made by this Court as regards the non-discrimination 

clause of Article 14 CE, where we have included discrimination on the grounds of sexual 

orientation (STC 41/2006, of February 13th, FJ 3), along the lines of Strasbourg case-law 

(amongst others, Judgment of the European Court of Human Rights in case L. and V. v. Austria of 

January 9th, 2003, § 48). 

Consequently, from the perspective of marriage configured as a fundamental right, Law 13/2005 

cannot be reproached for being unconstitutional. 

12. The foregoing affirmations do not avoid examining the potential breach, by section seven of 

the Single Article of Law 13/2005, of July 1st- allowing the joint adoption of minors by 

homosexual couples- of Article 39.2 CE to include, in particular, the duty to provide integral 

protection to children. However, they do condition this examination. 

Section seven of the Single Article of Law 13/2005 redrafts section 4 of Article 175, which is 

hereinafter worded as follows: “nobody may be adopted by more than one person, unless the 

adoption is carried out jointly or successively by both spouses. A marriage held subsequent to 

an adoption will entitle the spouse to adopt his/her consort’s children. If the adopting parent 

dies, or if the adopting parent is subject to the exclusion foreseen in Article 179, the adoptee 

may be readopted”.  

Without expressly referring to the sexual orientation of adopting parents, the drafting resulting 

from the reform allows the joint adoption of minors by married couples belonging to the same 

sex. According to the petitioners, developing this idea as the main grounds of their challenge, 

this provision is contrary to the mandate to provide integral protection to children (Article 39.2 

CE), given that it makes the legitimation or standardization of homosexual relations prevail over 

a minor’s interest, which is also the interest governing any adoption, as well as the suitability of 

the adopting parents. 

In this regard, as indicated by the State Solicitor in his writ of allegations to the claim, the 

interest of a minor adopted by a same-sex married couple, or by a different-sex married couple, 

must be preserved pursuant to the provisions of Article 39.2 CE. This interest is protected in 

each specific case according to the examination conducted on the potential adopting parents, 

irrespective of their sexual orientation, which is why the duty to provide integral protection to 

children as per Article 39.2 CE is not affected by the fact that homosexuals are allowed or 

forbidden to adopt, either individually or jointly with his/her spouse.  

The Judgment of the European Court of Human Rights, in case Frette v. France of February 26th, 

2002, related to the exclusion of a single homosexual from an adoption procedure on the 

grounds of sexual orientation, analyses whether this exclusion is compatible with the provisions 

of the European Convention on Human Rights. It also provides arguments on the matter that are 

very similar to the ones used by this same Court with respect to the compatibility between 

excluding or including homosexuals from the institution of marriage and Article 12 ECHR, 

providing a broad interpretation on the margin of appreciation in favour of each state. The 

European Court of Human Rights affirms that most signatory States of the Rome Convention do 

not explicitly exclude homosexuals from adoption procedures followed by single parents. 

However, this does not suggest common and standard principles applicable to Member States of 

the Council of Europe with respect to a social matter on which there are deeply conflicting 

opinions. The European Court of Human Rights considers it normal “for national authorities, who 

should take into account- within the scope of their individual competence- the interests of 

society as a whole, to have a broad margin of discretion when summoned to issue a 

pronouncement on the matter”; and: “given that national authorities are in direct contact with 

their country’s reality, they are in principle in a better position that an international jurisdiction 

to be able to appraise their local sensibility and context. Given that the issues raised in this 

factual case affect matters where there is no common perspective amongst Member States of the 



Council of Europe and where, in general, this right seems to be undergoing a transition, a broad 

margin of appreciation should be granted to the authorities of each State (see mutatis mutandis, 

judgments Manoussakis et al v. Greece, September 26th1996, Recueil1996-IV, p. 1364, § 44, 

and Cha’are Shalom Ve Tsedek v. France [GC], no. 27417-95, § 84, ECHR 2000-VII)” (§ 41)). 

Recognising this broad margin of appreciation, the Court of Strasbourg reiterates that “Adoption 

means that ‘a child is given a family, not that a child is given to a family’, and the State should 

ensure that the persons chosen as adopting parents will be those able to offer the child, from all 

points of view, the best fostering conditions” (§ 42). In this regard, there is no basis to sustain at 

the present time that these conditions cannot be satisfied by a homosexual couple. 

To conclude, the obligation to protect the family in general (Article 39.1 CE) and children in 

particular (Article 39.2 CE), as the governing principle of social and economic policy foreseen in 

Article 39 CE, is not infringed by the option applied by the legislator in this case, given that this 

mandate in fact reflects the legislative option adopted. Our legal system, which does not 

acknowledge a fundamental human right to adopt, includes sufficient devices in provisions 

regulating national adoption (Articles 175 ff. of the Civil Code and equivalent autonomous 

provisions, and Organic Law 1/1996, of January 15th, on the legal protection of minors) and 

international adoption (Law 54/2007, of December 28th, on international adoption), to ensure 

that a minor’s higher interest is preserved in an adoption process; this guarantee is also 

contemplated in Article 21 of the Convention on the Rights of the Child of November 20th, 

1989, ratified by Spain on November 30th, 1990, as the fundamental purpose to be safeguarded 

by all States. Our case-law has even established that in adoption proceedings “a minor’s higher 

interest is prevalent. This principle is generally proclaimed by the Convention, when it states that 

“In all actions concerning children, whether undertaken by public or private social welfare 

institutions, courts of law, administrative authorities or legislative bodies, the best interests of 

the child shall be a primary consideration.” (Article 3.1) “The foregoing principle is established in 

Spanish law in matters related to minors, as governing and inspiring all measures adopted by 

public powers in relation to children, whether administrative or judicial (Preamble, Articles 2, 

11.2 of Organic Law 1/1996, of January 15th, on the legal protection of minors, partly amending 

the Civil Code and Civil Procedure Law [LEC]; Articles 172.4, 173.3 and 4, and 173.bis) of the 

Civil Code; Articles 1826 and 1827 LEC).” (STC 124/2002, of May 20th, FJ 4). 

A potential breach of Article 39.2 CE could arise if the law did not guarantee, in adoption 

proceedings, a fundamental objective consisting of preservation of the minor’s interest. 

However, this is not the case here, as Civil Code regulations provide that the court decree of 

adoption will always take the adoptee’s interest into account and the suitability of the adopting 

parent(s) to exercise parental authority, and this suitability is totally unrelated to their sexual 

orientation (Article 176 of the Civil Code). Furthermore, as reflected in STC 124/2002 cited 

above, the judge examining an adoption process will be entitled to reject it if it is contrary to a 

minor’s interest, irrespective of the reason and after its adequate assessment, following the 

relevant procedure established. 

In very similar terms, albeit subject to clear differences- as the merits of the case there involved 

potential discrimination on the grounds of sexual identity and gender identity disorder, rather 

than sexual orientation, and the issue then did not involve adoption but the visitation rights of a 

transsexual parent- we did state in STC 176/2008, of December 22nd (FJ 7)- subsequently 

upheld by the European Court of Human Rights in Judgment P.V. v. Spain of November 30th, 

2010, that “what is in any case constitutionally inadmissible is to presume that a minor will risk 

an effective alteration of his/her personality merely based on the sexual orientation of one or 

another parent. This means that the adoption of a court decision, consisting of removing, 

suspending or limiting a parental right to communicate with minor children, mainly or 

exclusively based on the transsexuality of their father or mother, amounts to a discriminatory 

measure forbidden by Article 14 CE.” 



Consequently and in accordance with the foregoing arguments, there is no defect of 

unconstitutionality whatsoever in the Single Article of Law 13/2005, of July 1st, amending the 

Civil Code as regards the right to marry. 

RULING 

For all of the above, the Constitutional Court, BY THE AUTHORITY VESTED IN IT BY THE 

CONSTITUTION OF THE SPANISH NATION, 

HAS DECIDED 

To dismiss the action of unconstitutionality brought against Law 13/2005, dated July 1st, 

amending the Civil Code as regards the right to marry. 

Let this Judgment be published in the Official State Gazette. 

his Judgment was handed down in Madrid, on the sixth of November two thousand and twelve. 

 


